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Individual Communication 

Educational Inequality, discrimination and Justice:  

Scientific and social challenges  

Interpretation under a footprint of prevention related with 
discriminatory exclusion concerning a Swiss legal provision with 
regard to the non-discrimination principle (Art. 8, 2 para. SFC) and 
based on equality principles (Art. 8, 1. and 3. para. SFC as well as 
Art. 3-5 GEA) on grounds of gender and sex between a woman and 
a man. 

Reflexion and constraints related with a bipolar legal 

provision in Switzerland concerning the equality principle 

between a woman and a man 
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1.- A social challenge: Prevention of discriminatory exclusion. 

a) Start point: Discriminatory exclusion can be considered as 

an indicator and a factor of «violence by itself».  

This phenomenon emerges from a personal «denial of 

oneself» deriving indissociably from relationships between 

two as well among more persons, generating together – even 

isolated and unconsciously - a collective and social 

production of discriminatory exclusion. 

b) A scientific methodology consisting to observe the 

circumstances through a mentalpower footprint against 

discriminatory exclusion / (empreinte empouvoirmentale =) 

pouvoir mental contre l'exclusion discriminatoire/ impronta 

rinforzamentale/ mentalstärkender Abdruck) advises a 

reflexion based on the non-discrimination principle.  

c) Under a mentalpower footprint, an egality or an inegality 

becomes discriminatory when an unfavourable distinction is 

exposing a person, or a member in a group, to vulnerable and 

precarious circumstances up to deprivation on immune 

defence, and to beggary as well. 

d) Vulnerability weakens a person who must «react by oneself» 

with own physical and psychical abilities and capacities with 

related risk against the health.  

e) Precarious circumstances result from uncertain situations 

that deny securities to a person, or to a member of a group, 

especially to get an autonomous access on personal and 

social conditions of life respectful of human dignity, both 

being protected.  

f) Equality becomes Egality under a mentalpower footprint 

against discriminatory exclusion and sociocide  

 

 

http://www.ompromi.org/impartialite_confessionnelle_et_politique.htm
http://www.ompromi.org/impartialite_confessionnelle_et_politique.htm
http://www.empouvoirment.ch/gea_empouvoirmental_footprint.pdf
http://www.empouvoirment.ch/gea_empouvoirmental_footprint.pdf
http://www.empouvoirment.ch/contribution_empouvoirmentale_2012_lfeg.pdf
http://www.empouvoirment.ch/contribution_empouvoirmentale_2012_lfeg.pdf
http://www.empouvoirment.ch/impronta_rinforzamentale.pdf
http://www.empouvoirment.ch/impronta_rinforzamentale.pdf
http://www.empouvoirment.ch/mentalstaerkender_abdruck.pdf
http://www.ompromi.org/impartialite_confessionnelle_et_politique.htm
http://www.ompromi.org/impartialite_confessionnelle_et_politique.htm
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2.- A scientific challenge 

a) In Switzerland, the non-discrimination principle (Art. 8, 2nd para. 

SFC : Swiss Federal Constitution : SR 101) doesn’t grant a legal 

provision to apply to Court or to the administrative authorities for 

protection, except under certain conditions, like for example in 

egality matter based on gender or sex within the meaning of Art. 3 

and 4 Federal Act on Gender Equality (Gender Equality Act, GEA : 

RS 151.1).  

b) The «mentalpower footprint” allows to observe the way how the legal 

provision on gender egality between a man and a woman gets a 

practical and secure application related with the non-discrimination 

principle according to Art. 8, 2nd para. SFC. 

c) Based on considerations about discriminatory equalities and 

inequalities circumstances related with the egality principle between 

a woman and a man, a project concerning education has been 

presented in 2009 behind Swiss National research program (SNF 

PNR 60). The scope of this program is to explain the weaknesses and 

constraints in the realization of the egality principle between a 

woman and a man in Switzerland, legally introduced since 1. July 1996. 

d) The aim related to prevention of discriminatory exclusion is to get 

support by the highest scientific, even judicial entities in 

Switzerland. 

e) The purpose is an initial sensitization to improve « gender» (Art. 8, 3 

para. SFC) and «egality » (Art. 8, 1 para. SFC) synergies at work for 

academic and university staff. 

f) The educational scope and training of adults is to manage new 

professional «how to be and how to behave » based on gender and 

egality synergies at work. 

g) Under a « mentalpower footprint», the previous principles of egality 

in legality should bring new «living together» without discriminatory 

exclusion between women and men, since the Swiss Federal 

Constitution has been implemented with two fundamental rights 

whose rules are both simultaneously in force up to 1 January 2000. 

 The respect and protection of the human dignity (Art. 7 SFC). 

 The non-discrimination principle (Art. 8, 2nd para. SFC).  

 

 

https://www.admin.ch/opc/en/classified-compilation/19950082/index.html
https://www.admin.ch/opc/en/classified-compilation/19950082/index.html
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3.- Non-discrimination principle in Switzerland 

a) The non-discrimination principle in force up to 1st January 2000 

grants to every Person a fundamental right according to Art. 8, 2nd 

para. SFC.  

Nul ne doit subir de discrimination du fait notamment de son origine, de sa race, de son 

sexe, de son âge, de sa langue, de sa situation sociale, de son mode de vie, de ses convictions 

religieuses, philosophiques ou politiques ni du fait d’une déficience corporelle, mentale ou 

psychique. 

Niemand darf diskriminiert werden, namentlich nicht wegen der Herkunft, der Rasse, des 

Geschlechts, des Alters, der Sprache, der sozialen Stellung, der Lebensform, der 

religiösen, weltanschaulichen oder politischen Überzeugung oder wegen einer körperlichen, 

geistigen oder psychischen Behinderung.  

Nessuno può essere discriminato, in particolare a causa dell’origine, della razza, del sesso, 

dell’età, della lingua, della posizione sociale, del modo di vita, delle convinzioni religiose, 

filosofiche o politiche, e di menomazioni fisiche, mentali o psichiche.  

No one may be discriminated against, in particular on grounds of origin, race, gender, age, 

language, social position, way of life, religious, ideological, or political convictions, or because 

of a physical, mental or psychological disability. 

b) The principle of non-discrimination (Art. 8, 2nd. para. SFC) and the 

principle of egality in right and in facts between a woman and a man 

(Art. 8, 3rd para. SFC) are both into force up to 1. January 2000.  

c) Simultaneously, the right of Human dignity has been introduced as a 

legal rule in the Swiss Federal Constitution (Art. 7). This 

fundamental right was already practiced by the Swiss Federal judges 

in their law cases as an « unwritten right».  

d) The prior democratic principle of egality in legality according to Art. 

8, 1st para. SFC grants to every person an individual right to equal 

treatment with regard to State entities, but only based on a specific 

legal rule. 

e) The non-discrimination principle (Art. 8, 2nd para. SFC) - anchored in 

numerous multilateral agreements ratified by Switzerland before 

2000 - is considered as a « jus cogens rule», persuant Art. 53 of 

Vienna Convention on the law of treaties. 
Treaties conflicting with a peremptory norm of general international law (« jus cogens»): A 

treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general 

international law. For the purposes of the present Convention, a peremptory norm of general 

international law is a norm accepted and recognized by the international community of 

States as a whole as a norm from which no derogation is permitted and which can be modified 

only by a subsequent norm of general international law having the same character. 
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4.- Realization of the principle of egality in right and in facts between 

a woman and a man on ground of gender (Art. 8, 3rd. para. SFC) is 

based on a bipolar legal provision in Switzerland.  

a) The principal constraints are legally.  

b) An interpretation of the legal provision under the non-discrimination 

principle (Art. 8 para. 2. SFC) lets observe that the mixed binomial 

unit (woman = man) has got a special protection according to Gender 

Equality Act based on grounds of two discriminations against related 

with mobbing (Art. 3 GEA) and sexual harassment (Art. 4 GEA). 

c) Without a due specific legal provision, the two monogender binomial 

units (woman/woman and man/man) don’t get a similar protection 

related with both provisions concerning discriminations against based 

on grounds of specific psychological and sexual harassment only 

between a woman and a man. 

d) Furthermore, in case of work of equal value between a woman and a 

man, they have a right to pretend on equal salary based on Art. 8 para 

3 in fine SFC). Without a due legal provision adopted through a 

legislative process and a mandatory referendum (egality in legality 

principle Art. 140 SFC), two women or between two men don’t have the 

same right, except based on collective employment agreements : Art. 

110 para.2 SFC).  

e) International Convention on the Elimination of All Forms of 

Discrimination against Women (CEDAW; RS 0.108) entered into force 

on 26 April 1997 in Switzerland.  

 On 29 September 2008, Switzerland ratified the Optional Protocol 

to the international Convention on the Elimination of All Forms of 

Discrimination against Women (RS: 0.108.1) of 9 October 1999. The 

protocol grants additional protection against discrimination through a 

Communication procedure enabling a woman or individuals groups to 

complain before a UN Committee for violations of their rights under 

the related convention.  

 It is a way for women to ask for more protection against 

discrimination. The condition is to have exposed the facts behind the 

State competent authorities. But without a legal specific interdiction, 

they have very little chance to get any protection, except through 

mediation process. 

f) In Switzerland, every woman, man, child or young people, who are 

victims of violence within the criminal code can get help and protection 

according to Federal act on assistance to victims of crime 

(SR.312.5).  

https://www.admin.ch/opc/en/classified-compilation/19995395/index.html
https://www.admin.ch/opc/de/classified-compilation/19983322/index.html
https://www.admin.ch/opc/de/classified-compilation/19983322/index.html
http://www.un.org/womenwatch/daw/cedaw/protocol/
http://www.un.org/womenwatch/daw/cedaw/protocol/
http://www.un.org/womenwatch/daw/cedaw/protocol/
http://www.admin.ch/ch/f/rs/312_5/index.html
http://www.admin.ch/ch/f/rs/312_5/index.html
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5.- Under « mentalpower» observation, the practice related to Gender 

Equality Act in force up to 1. July 1996 has become unconstitutional, 

since 1. January 2000, when the new non-discrimination principle came 

into force simultaneously at article 8 SFC altogether with both 

principles of legally egality and of egality between a woman and a man.  

a) The special protection against discrimination through mobbing (Art. 3 

GEA) or sexual harassment (Art. 4 GEA) introduced only between two 

persons in a mixedgender binomial unit can be considered as a privilege 

of undetermined duration with regard to the non-discrimination 

principle (Art. 8, 2nd para. SFC). 

b) This protection is based on respect of human dignity (Art. 7 SFC) as 

well as on the right of life and related protection of physical integrity 

(Art. 10 SFC) without discrimination (Art. 8, 2nd in fine para. SFC). 

These fundamental rights are together granted to each Person in 

Switzerland, not only between a woman and a man. 

c) With regard to the non-discrimination principle on ground of gender, 

the egality principle between a woman and a man can’t have as an 

accessory impact to deny such a same protection to eliminate 

discrimination against, between two persons only because they are of 

same gender, in case of mobbing or sexual harassment. 

d) The bipolar legal provision concerning the protection of the body and 

mental integrity at work has introduced an inegality to detriment both 

monogender binomial units (man/man and woman/woman) discriminated 

in circumstances of mobbing and sexual harassment, independently of 

sexual orientation. 

e)  Without a due similar and legal provision like Article 3 GEA, there is 

no right to apply to court or to administrative authorities for getting 

the same protection to eliminate discrimination against, especially 

through mobbing between two women or between two men.  

f) In another point of view, in a case law ATF 131 II 361, 373 ss Balmelli, 

the Swiss Federal High Court of Justice denied to a man a right to 

access to an academic job at University of Fribourg, that introduced 

a measure of quota to increase the women in the university teaching 

staff based on  sufficient special legal provision.  

 Such a measure was considered as «positive discrimination» according 

to Art. 3, 3rd para. GEA. 

 

 

http://www.ekf.admin.ch/dokumentation/00596/00601/index.html?lang=fr&download=NHzLpZeg7t,lnp6I0NTU042l2Z6ln1ae2IZn4Z2qZpnO2Yuq2Z6gpJCDdXx6hGym162epYbg2c_JjKbNoKSn6A--
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6.-The non-discrimination principle (Art. 8, 2nd para. SFC) based 

on grounds of gender and sex must be respected impartially and 

protected independently of sexual orientation, in professional 

training of Adults, especially in Educational matters.  

a) The Convention on the Rights of the Child (Child Conv.) is in force 

up to 26. March 1997 in Switzerland. Article 2 sets forth the 

non-discrimination principle. 

1. States Parties shall respect and ensure the rights set forth in the present 

Convention to each child within their jurisdiction without discrimination of 

any kind, irrespective of the child's or his or her parent's or legal guardian's 

race, colour, sex, language, religion, political or other opinion, national, ethnic 

or social origin, property, disability, birth or other status. 

2. States Parties shall take all appropriate measures to ensure that the child 

is protected against all forms of discrimination or punishment on the basis 

of the status, activities, expressed opinions, or beliefs of the child's 

parents, legal guardians, or family members. 

b) A child means every human being below the age of eighteen years 

(Art. 1. Child Conv.). 

c) Other conventional provisions are set in forth through the 

UNESCO Convention against Discrimination in Education in force 

up to 22 of Mai 1962. Persuant Article 1 : 

1. For the purposes of this Convention, the term « discrimination» includes any 

distinction, exclusion, limitation or preference which, being based on race, 

colour, sex, language, religion, political or other opinion, national or social 

origin, economic condition or birth, has the purpose or effect of nullifying or 

impairing egality of treatment in education and in particular: 

a. Of depriving any person or group of persons of access to education of any 

type or at any level; 

b. Of limiting any person or group of persons to education of an inferior 

standard; 

c. Subject to the provisions of Article 2 of this Convention, of establishing or 

maintaining separate educational systems or institutions for persons or 

groups of persons; or 

d. Of inflicting on any person or group of persons conditions which are 

incompatible with the dignity of human being.  

2. For the purposes of this Convention, the term «education» refers to all types 

and levels of education, and includes access to education, the standard and 

quality of education, and the conditions under which it is given. 

 

https://www.admin.ch/opc/fr/classified-compilation/19983207/index.html
https://www.admin.ch/opc/fr/classified-compilation/19983207/index.html
http://portal.unesco.org/en/ev.php-URL_ID=13065&URL_DO=DO_TOPIC&URL_SECTION=201.html
http://portal.unesco.org/en/ev.php-URL_ID=13065&URL_DO=DO_TOPIC&URL_SECTION=201.html
http://portal.unesco.org/en/ev.php-URL_ID=13065&URL_DO=DO_TOPIC&URL_SECTION=201.html
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7.- Protection of children and young people 

Article 11 Swiss Federal Constitution grants a fundamental right to 

Protection of children and young people 
1 Children and young people have the right to the special protection of their integrity and to 

the encouragement of their development. 
2 They may personally exercise their rights to the extent that their power of judgement 

allows. 

1)  Persuant Article 187, 1 and 2nd subpara. Swiss Criminal Code (SCC;SR 

311.0) has introduced a sexual autonomy between Preadults, since 

they are minors of sixteen years old.  
Endangering the development of minors. Sexual acts with children 

1 Any person who engages in a sexual act with a child under 16 years of age, or, incites a 

child to commit such an activity, or involves a child in a sexual act, is liable to a custodial 

sentence not exceeding five years or to a monetary penalty. 

2The act is not an offence if the difference in age between the persons involved is not more 

than three years. 

2) Preadults at work are protected against sexual relations from Adults, persuant 

Art. 188 SCC prohibiting sexual acts with « dependant minors ».  

3) However Preadults and Minors of less than sixteen aged at work are involved 

in the employment relationships among Adults aimed to realize the legal 

principle of egality between a woman and a man.  

In order to develop healthy abilities in their body and mental integrity, Minors 

and Adults at work in Switzerland must be informed that among Adults in 

employment relationship Articles 3 and 4 GEA are two provisions forbidding 

discrimination against through mobbing and sexual harassment, only between 

a woman and a man, thus between two adults of mixed gender binomial unit, 

independently of their sexual orientation.  

4) Young people are especially vulnerable at workplace, thus Preadults 

According to European Agency for safety and health young people from 18 to 

24-years-olds are at least 50% more likely to be hurt at work than older people. 

Young people are also more likely to suffer from an occupational illness.  

There are many reasons why young workers are at risk. Employers, educator, health 

and safety professionals, policy makers, and young workers themselves all have a 

responsibility to help keep young people safe and healthy. 

Why are young people vulnerable? New to the job and new to the workplace young 

people lack experience, and may not pay enough attention to the risks that 

they face. They may lack physical and psychological maturity as well lack skills and 

training. Sometimes unaware of their employer's duties, and their own rights and 

responsibilities, they may be facing of lack confidence in speaking out if there's a 

problem. For their part, employers may fail to take account of the vulnerability 

of young people, by providing them with the training, supervision and safeguards 

that they need, and giving them work that is appropriate for them. 

https://www.admin.ch/opc/fr/classified-compilation/19370083/index.html
https://www.admin.ch/opc/en/classified-compilation/19370083/index.html
http://osha.europa.eu/en/practical-solutions
http://www.osha.europe.eu/
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8.-The principle of egality between a woman and a man as a fundamental 

right (Art. 8, 3rd para. SFC and Art. 1 to 4 GEA) ignores two 

discriminations against, especially through mobbing and through 

sexual harassment within the meaning of Articles 3 and 4 GEA, 

whose legal provisions are only introduced in favour of two persons, 

both adults in mixed gender binomial unit.  

a) «GEA doesn’t allow any opposition to discrimination against 

between persons on ground of same sex. Only Article 8, 1st. para. 

SFC (Egality in legality) is available» (translation of the author 

from the French original text). 

Florence Aubry-Girardin, Discrimination salariale, Art. 3 LEG, in 

Commentaire de la Loi fédérale sur l’égalité 2011. Ed. Stalkine., 

pp. 67-90, spec. nos 27 et 29, pp. 80-1 ATF III 207, cons. 4b, 

136 II 393, cons. 11.2.2 non publié et cons.11.3; Rémi Wyler, 

Fardeau de la Preuve, art. 6 LEG, in Commentaire de la Loi 

fédérale sur l’égalité 2011. Ed. Stalkine, pp. 145-175, spec. no 13, 

pp. 155-6, Arrêt du Tribunal fédéral 2A.730/2006, du 3 

septembre 2007, cons. 5.3.; ainsi que p. 157 lettre b; p. 164, no 

26. Karin Lempen, Interdiction de discriminer ad art. 3 LEG, p. 

34, no 2 et les arrêts cités; ad harcèlement sexuel; 

discrimination ad art. 4 LEG. p. 111, no. 18. 

b) Anyway, the principle of egality in legality (Art. 8, 1st. para. SFC) 

is only guaranteed within the relationship to the State 

authorities based on a due public law provision (J.B Waeber. La 

protection de la personnalité, p. 49 in Harcèlement au travail, 

2002. Schulthess Volume 22). 

c)  Without a special due legal provision, Article 8, 1st. para SFC 

doesn’t work even between a woman and a man in other private 

law matters, except at workplace in the meaning of GEA due legal 

provisions.  

d) The egality in rights and facts between a woman and a man is only 

introduced in employment relationships based on a public law 

(Swiss Confederation, Cantons and Communities) as well on 

private law (art. 1 and 2 GEA) 
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9.- Within the private law provision of Article 328 Swiss Obligation 

Code (SOC; SR 220), the employer must prevent from sexual 

harassment at work.  
Within the employment relationship, the employer must acknowledge and safeguard the 

employee’s personality rights, have due regard for his health and ensure that proper moral 

standards are maintained. In particular, he must ensure that employees are not sexually 

harassed and that any victim of sexual harassment suffers no further adverse 

consequences. 

a) This legal provision is available against the employer and in the 

professional relationships among women and men, thus not only 

between a woman and a man, but between two women or between two 

men, independently of sexual orientation. 

b) A denouncement allows the intervention of the administrative 

authorities competent for inspection at work. 

o  A complaint could be based on Criminal code within the meaning of 

infringement against the body, mental or sexual integrity (art. 126ss 

SCC). 

o A denounce could be based on infringements against rights of 

personality (art. 28 ss SCS), in case of violence (art. 28a SCS). 

c) However, within the application of the private law, the autonomy and 

freedom in contracts allows everyone to dismiss or to abandon a 

contract, but damages may be due. 

d) Persuant Art. 6 GEA: In relation to the allocation of duties, setting of working 

conditions, pay, basic and advanced training, promotion and dismissal, 

discrimination is presumed if the person concerned can substantiate the same 

by prima facie evidence 

This legal provision of reduced burden of proof is only available between a 

woman and a man. Without a due special legal provision, two women or two men 

can’t therefore pretend to an equal treatment behind justice among women 

and men through Article 328 SOC. 

e) The main legal burden of proof is established at Art. 8 Swiss Civil Code: Unless 

the law provides otherwise, the burden of proving the existence of an alleged 

fact shall rest on the person who derives rights from that fact. 

Discriminations through harassment among women and men can be argued 

through claims for loss of wages, for punitive damages, for moral 

compensation and for further contractual claims, based on administrative, 

criminal and civil procedures in order to apply to Court against the employer. 

They won’t be successful if the employer is in order to prove appropriate and 

adequate measures to prevent a sexual harassment at work (Art. 5 para. 3 

GEA).  

f) According to a Swiss Report 2010 about the stress at work place, workers 

affected by discrimination like harassment are more sensitive to the stress. 

 

http://www.news.admin.ch/NSBSubscriber/message/attachments/24612.pdf
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10.- Securitization of non-discrimination principle within the meaning of 

Articles 3 and 4 GEA interdicting discriminations against through 

mobbing and sexual harassment between two persons in mixed gender 

binomial unit. 

1) Linguistical constraints of three official languages in Switzerland 

a) Swiss german legal provision, doctrin, caselaw and practice make the 

distinction between discriminations against on ground of «gender»: 

«Diskriminierungsverbot aufgrund Geschlechts (Art. 3 GEA) and on ground 

of « sex» « Diskriminierung durch sexuelle Belästigung » (Art. 4 GEA).  

b) Swissfrench and Swissitalian legal provision, doctrin, caselaw and practice 

refer to discrimination against only on ground of «sexe» and «sesso» related 

to Articles 3 and 4 GEA.  

c) Swiss unofficial translation in English refers to « Gender» Equality Act in the 

title and to «sex» in the other articles. The English translation derives from 

the Frenchtext.  

d) Within the meaning of the Swisslatin provisions, the legal conditions of 

discrimination are realized only on ground of «sex», whether the aims of a 

person are the intention to affect adversely (Art. 3 GEA) or to get favour 

of sexual nature (Art. 4 GEA).  

2) Legal conditions of discrimination against through mobbing as special and 

grave psychological harassment are rarely realized. 

a) Mobbing as a special and grave psychological harassment requires repeated 

behaviours during a certain period of time within the intention to affect 

adversely. 

b) Concerning the mobbing as a special and grave psychological harassment, 

SECO sets forth in favour of alternative to despute resolution like conflict 

management and mediation in every situation, without waiting repeated 

unwelcome or inappropriate behaviours. 

c) Anyhow the mediation isn’t the best way of resolution, when the legal 

conditions of mobbing or sexual harassment are realized, because 

antagonists must be heard separately. 

d) Discrimination against through sexual harassment within the meaning of 

Article 4 GEA includes behaviours in order to obtain favours of sexual 

nature. The intention to affect adversely is not required related within the 

administrative law. 

3) The Swiss Criminal Code applies to any person who causes offence. 

a)  Behaviours against sexual integrity between adults are punished within the 

meaning of Articles 193 and 198 SCC. 

b)  Behaviours against sexual integrity of minors are punished within the 

meaning of Article 187 SCC (minors under the age of sixteen years) and of 

Article 188 SCC (minors over the age of sixteen years).  

c)  Les lois fédérales sur la protection des Mineurs (RS 311.1) et sur la 

procédure pénale applicables aux mineurs sont applicables (RS 312.1).  

 

http://www.gleichstellungsgesetz.ch/
http://www.leg.ch/egalite/presentation
http://www.donnalavoro.ch/giurisprudenza.php
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11.-What kind of new « How to be» and «How to behave» on grounds of 

gender and egality» to prevent from vulnerable and precarious 

circumstances at workplace, resulting from unwelcome and 

inappropriate behaviours, according to Articles 3 and 4 GEA.  

1) a) Within the employment relationship, the employer must acknowledge 

and safeguard the employee’s personality rights, have due regard for 

his health and ensure that proper moral standards are maintained. The 

employer must take the necessary measures to protect the health, as 

well as physical and psychical integrity at work, especially to prevent 

from sexual harassment (art. 328 OC). 

b) With regard to a due professional training of workers related with 

discriminations against at work place, a financial support is generally 

admitted only when a need becomes true. 

2) A phone inquiry (Risque et ampleur du harcèlement sexuel sur le lieu de 

travail www.ebg.admin.ch, p. 35) realized in 2006-7 among 2020 persons 

(65% women and 35% men)  working in Swissfrench and Swissgerman 

regions has brought such results. 

a) Among women, three quarter were harassed by men alone, by mixed 

group too, and rarely by women. 

b) Among men and without complaining, half were exposed to sexual 

harassment by men, a quarter by mixed group of women and men, and 

a quarter by women. 

3) The legal conditions within the mobbing (Art. 3 GEA) and the sexual 

harassment (Art.4 GEA) are difficult to prove and rarely realized to 

apply to court, even between a woman and a man. Furthermore they need 

psychological and legal supports. 

4) Point of view based on « mental power footprint” against discriminatory 

exclusion). 

a) Within an observation of the vulnerability: Those persons have been 

dealing with unwelcome or inappropriate behaviours against their 

psychical and even physical integrity so hard to require medical and 

at least psychological assistance.  

b) Within an observation of the precariousness: Those persons have been 

exposed to unwelcome and inappropriate behaviours without 

complaining, in order to avoid the exclusion at work place and the risk 

of losing their job. 

http://www.ebg.admin.ch/dokumentation/00012/00194/00206/index.html?lang=fr
http://www.ebg.admin.ch/
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12.-Psychological and physical integrity is granted through a 

fundamental right to live and related personal freedom (Art. 10 

SFC) without discrimination against human dignity (Art. 8, 2nd para. 

in fine SFC), in favour of each person. 

1) The legal conditions to apply to Court or to administrative 

authorities based on discriminations against through mobbing 

(art. 3 GEA) and sexual (art.4 GEA) harassment are rarely 

realized between a woman and a man. 

2) The particular conditions are: 

a) The intention to affect adversely related with repeated 

behaviours in a certain period of time (Art. 3 GEA). 

b) Such behaviours aimed to get favour of sexual nature (Art. 4 

GEA). 

3) Within the meaning of Articles 3 and 4 GEA, the Swiss legal 

statement has introduced two interdictions based on 

discriminations against between a woman and a man as two persons 

of opposite gender. 

4) But the scope of furthering the egality principle between a woman 

and a man doesn’t legitimate a denial against the two monogender 

binomial units (woman/woman and man/man) within the 

discriminations against based on grounds of gender and sex 

through behaviours of mobbing and sexual harassment. 

5) Furthermore, the non-discrimination principle (Art. 8, 2nd para. 

SFC) grants impartially to every Person a fundamental right to 

protection of gender and sex components as physical and psychical 

integrity of a woman and a man as human beings (Art. 7 and art. 

10 SFC). Those components must be respected and protected, 

especially in the educational development of the personal integrity 

in favour of the child and the young. 

6) With regard to non-discrimination principle (Art 8, 2nd para. SFC), 

both special administrative interdictions of harassment on 

grounds of gender and sex (Art. 3 and 4 GEA) must legally be 

extended in order to grant a same protection of human dignity not 

only between a woman and a man, but among women and men too, 

thus between two or more women and between two or more men 

independently of sexual orientation. 
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13.- Conclusions 

1) Summary 

Swiss Gender Equality Act has the aim of furthering an egality 

between a woman and man in right and facts (Art. 1) based on the 

legal ground of egality between two adults in mixed gender binomial 

unit (Art. 8, para 1 and 3 para. SFC).  

a) A special law, like GEA – aiming to realize the egality in right and fact 

between a woman and a man, and interdicting discrimination through 

harassment between two Adults in mixed gender binomial unit can’t 

accessorily legitimate to deny implicitly the same due concrete measures 

when the same circumstances happen among women and men in 

monogender binomial unit, thus between two women or between two men. 

b) In employment training of adults, especially in Education, Preadults - as 

minors over the age of sixteen years and before completed 18 full years 

of age – at work must be in order to build their own physical and psychical 

integrity with confidence among Adults at work in an healthy and secure 

human environment, especially when they are involved in the realization 

of Gender egality and exposed to the risk of harassment among women 

and men. 

2)Conclusion : More rightness in legal provision among women and men 

a) Aim 

Setting forth more individual and social rightness among women and 

men altogether, in particular between a woman and a man, as well as 

between two women or between two men, independently of sexual 

orientation (Art. 7, 8 and 10 SFC). 

b) Purpose based on Prevention against discriminatory exclusion  

Swiss federal law on Gender Equality must be implemented in order 

to confer impartially to each Person the same protection against 

discriminations through harassment on grounds of gender among 

women and men.   

Article 1 para. 2 GEA  

The measures concerning the protection related with discriminations 

against, within the meaning of Articles 3 to 4 of the present law, are 

available among women and men, thus between a woman and a man, as 

well between two or more women and between two or more men too, 

independently of sexual orientation». 
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 Constitution fédérale   Schweizerische Bundesverfassung 

 Art. 8 Egalité 
1 Tous les êtres humains sont égaux 

devant la loi. 
2 Nul ne doit subir de discrimination du 

fait notamment de son origine, de sa 

race, de son sexe, de son âge, de sa 

langue, de sa situation sociale, de son 

mode de vie, de ses convictions 

religieuses, philosophiques ou politiques 

ni du fait d’une déficience corporelle, 

mentale ou psychique. 
3 L’homme et la femme sont égaux en 

droit. La loi pourvoit à l’égalité de droit 

et de fait, en particulier dans les 

domaines de la famille, de la formation 

et du travail. L’homme et la femme ont 

droit à un salaire égal pour un travail de 

valeur égale. 
4 La loi prévoit des mesures en vue 

d’éliminer les inégalités qui frappent les 

personnes handicapées.  

  Art. 8 Rechtsgleichheit 
1 Alle Menschen sind vor dem Gesetz 

gleich. 
2 Niemand darf diskriminiert werden, 

namentlich nicht wegen der Herkunft, 

der Rasse, des Geschlechts, des Alters, 

der Sprache, der sozialen Stellung, der 

Lebensform, der religiösen, 

weltanschaulichen oder politischen 

Überzeugung oder wegen einer 

körperlichen, geistigen oder 

Behinderung. 
3 Mann und Frau sind gleichberechtigt. 

Das Gesetz sorgt für ihre rechtliche 

und tatsächliche Gleichstellung, vor 

allem in Familie, Ausbildung und Arbeit. 

Mann und Frau haben Anspruch auf 

gleichen Lohn für gleichwertige Arbeit. 
4 Das Gesetz sieht Massnahmen zur 

Beseitigung von Benachteiligungen der 

Behinderten vor.  

     

 Costituzione federale   Swiss federal Constitution 
 Art. 8 Uguaglianza giuridica 

1 Tutti sono uguali davanti alla legge. 
2 Nessuno può essere discriminato, in 

particolare a causa dell’origine, della 

razza, del sesso, dell’età, della lingua, 

della posizione sociale, del modo di vita, 

delle convinzioni religiose, filosofiche o 

politiche, e di menomazioni fisiche, 

mentali o psichiche. 
3 Uomo e donna hanno uguali diritti. La 

legge ne assicura l’uguaglianza, di diritto 

e di fatto, in particolare per quanto 

concerne la famiglia, l’istruzione e il 

lavoro. Uomo e donna hanno diritto a un 

salario uguale per un lavoro di uguale 

valore. 
4 La legge prevede provvedimenti per 

eliminare svantaggi esistenti nei 

confronti dei disabili. 

  Art. 8 Equality behind the law 
1 Everyone shall be equal behind the law. 
2 No one may be discriminated against, in 

particular on grounds of origin, race, 

gender, age, language, social position, 

way of life, religious, ideological, or 

political convictions, or because of a 

physical, mental or psychological 

disability. 
3 Men and women shall have equal rights. 

The law shall ensure their equality, 

both in law and in practice, most 

particularly in the family, in education, 

and in the workplace .Men and women 

shall have the right to equal pay for 

work of equal value. 
4 The law shall provide for the 

elimination of inequalities that affect 

persons with disabilities. 

 
 

 

 

http://www.admin.ch/ch/f/rs/101/a8.html
http://www.admin.ch/ch/d/sr/101/a8.html
http://www.admin.ch/ch/f/rs/101/a8.html
http://www.admin.ch/ch/d/sr/101/a8.html
http://www.admin.ch/ch/i/rs/101/a8.html
http://www.admin.ch/ch/e/rs/101/a8.html
http://www.admin.ch/ch/i/rs/101/a8.html
http://www.admin.ch/ch/e/rs/101/a8.html
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 Loi fédérale sur l’égalité entre femmes et 

hommes 

  Bundesgesetz über die Gleichstellung von Frau 

und Mann 

 Section 1 But 

Art. 1 

La présente loi a pour but de promouvoir 

dans les faits l’égalité entre femmes et 

hommes.  

  1. Abschnitt: Zweck 

Art. 1 

Dieses Gesetz bezweckt die Förderung der 

tatsächlichen Gleichstellung von Frau und 

Mann.  

 Section 2 Egalité dans les rapports de 

travail 

Art. 2 Principe 

Les dispositions de la présente section 

s’appliquent aux rapports de travail régis 

par le code des obligations et par le droit 

public fédéral, cantonal ou communal. 

  2. Abschnitt: Gleichstellung im Erwerbsleben 

Art. 2 Grundsatz 

Dieser Abschnitt gilt für Arbeitsverhältnisse 

nach Obligationenrecht sowie für alle 

öffentlichrechtlichen Arbeitsverhältnisse in 

Bund, Kantonen und Gemeinden. 

 Art. 3 Interdiction de discriminer 

1 Il est interdit de discriminer les 

travailleurs à raison du sexe, soit 

directement, soit indirectement, 

notamment en se fondant sur leur état civil 

ou leur situation familiale ou, s’agissant de 

femmes, leur grossesse. 

2 L’interdiction de toute discrimination 

s’applique notamment à l’embauche, à 

l’attribution des tâches, à l’aménagement 

des conditions de travail, à la 

rémunération, à la formation et au 

perfectionnement professionnels, à la 

promotion et à la résiliation des rapports 

de travail. 

3 Ne constituent pas une discrimination les 

mesures appropriées visant à promouvoir 

dans les faits l’égalité entre femmes et 

hommes.  

  Art. 3 Diskriminierungsverbot  

1 Arbeitnehmerinnen und Arbeitnehmer 

dürfen aufgrund ihres Geschlechts weder 

direkt noch indirekt benachteiligt werden, 

namentlich nicht unter Berufung auf den 

Zivilstand, auf die familiäre Situation oder, 

bei Arbeitnehmerinnen, auf eine 

Schwangerschaft. 

2 Das Verbot gilt insbesondere für die 

Anstellung, Aufgabenzuteilung, Gestaltung 

der Arbeitsbedingungen, Entlöhnung, Aus- 

und Weiterbildung, Beförderung und 

Entlassung.  

3 Angemessene Massnahmen zur 

Verwirklichung der tatsächlichen 

Gleichstellung stellen keine Diskriminierung 

dar.   

 Art. 4 Harcèlement sexuel; discrimination 

Par comportement discriminatoire, on 

entend tout comportement importun de 

caractère sexuel ou tout autre 

comportement fondé sur l’appartenance 

sexuelle, qui porte atteinte à la dignité de la 

personne sur son lieu de travail, en 

particulier le fait de proférer des menaces, 

de promettre des avantages, d’imposer des 

contraintes ou d’exercer des pressions de 

toute nature sur une personne en vue 

d’obtenir d’elle des faveurs de nature 

sexuelle.  

  Art. 4 Diskriminierung durch sexuelle 

Belästigung 

Diskriminierend ist jedes belästigende 

Verhalten sexueller Natur oder ein anderes 

Verhalten aufgrund der 

Geschlechtszugehörigkeit, das die Würde von 

Frauen und Männern am Arbeitsplatz 

beeinträchtigt. Darunter fallen insbesondere 

Drohungen, das Versprechen von Vorteilen, 

das Auferlegen von Zwang und das Ausüben 

von Druck zum Erlangen eines 

Entgegenkommens sexueller Art. Der 

Arbeitsbedingungen, Entlöhnung, Aus- und 

Weiterbildung, Beförderung und Entlassung. 

 

http://www.admin.ch/ch/f/rs/151_1/a1.html
http://www.admin.ch/ch/f/rs/151_1/a1.html
http://www.admin.ch/ch/d/sr/151_1/a1.html
http://www.admin.ch/ch/f/rs/151_1/a3.html
http://www.admin.ch/ch/d/sr/151_1/a3.html
http://www.admin.ch/ch/f/rs/151_1/a4.html
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 Legge federale sulla parità dei sessi   Gender Equality Act 

 Sezione 1: Scopo 

Art. 1 

La presente legge mira a promuovere 

l’uguaglianza effettiva fra donna e 

uomo. 

  Section 1: Purpose 

Art. 1 

This Act has the aim of furthering 

true equality between women and men 

     

 Sezione 2: Uguaglianza nella vita 

professionale 

Art. 2 Principio 

Le disposizioni della presente sezione 

si applicano ai rapporti di lavoro 

disciplinati dal Codice delle 

obbligazioni3 e dal diritto pubblico 

federale, cantonale e comunale.  

  Section 2: Equality at Work 

Art. 2 Principles 

This Section applies to employment 

relationships under the Swiss Code 

of Obligations as well as to all 

employment relationships under 

public law in the Confederation, 

cantons and communes. 

     

 Art. 3 Divieto di discriminazione  

1 Nei rapporti di lavoro, uomini e 

donne non devono essere pregiudicati 

né direttamente né indirettamente a 

causa del loro sesso, segnatamente 

con riferimento allo stato civile, alla 

situazione familiare o a una 

gravidanza. 

2 Il divieto si applica in particolare 

all’assunzione, all’attribuzione dei 

compiti, all’assetto delle condizioni di 

lavoro, alla retribuzione, alla 

formazione e al perfezionamento 

professionali, alla promozione e al 

licenziamento. 

3 Non costituiscono una 

discriminazione adeguati 

provvedimenti per la realizzazione. . 

  Art. 3 Prohibition of discrimination 
1 Employees must not be 

discriminated against on the basis of 

their sex, whether directly or 

indirectly, including on the basis of 

their marital status, their family 

situation or, in the case of female 

employees, of pregnancy. 
2 This prohibition applies in particular 

to hiring, allocation of duties, 

setting of working conditions, pay, 

basic and advanced training, 

promotion and dismissal. 
3 Appropriate measures aimed at 

achieving true equality are not 

regarded as discriminatory. 

 

     

 Art. 4 Divieto di discriminazione in 

caso di molestia sessuale 

Per comportamento discriminante si 

intende qualsiasi comportamento 

molesto di natura sessuale o 

qualsivoglia altro comportamento 

connesso con il sesso, che leda la 

dignità della persona sul posto di 

lavoro, in particolare il proferire 

minacce, promettere vantaggi, imporre 

obblighi o esercitare pressioni di varia 

natura su un lavoratore per ottenerne 

favori di tipo sessuale dell’uguaglianza 

effettiva. 

  Art. 4 Discrimination through sexual 

harassment 

Any harassing behaviour of a sexual 

nature or other behaviour related to 

the person’s sex that adversely 

affects the dignity of women or men 

in the workplace is discriminatory. 

Such behaviour includes in particular 

threats, the promise of advantages, 

the use of coercion and the exertion 

of pressure in order to obtain 

favours of a sexual nature. 

 

http://www.admin.ch/ch/i/rs/151_1/a1.html
http://www.admin.ch/ch/e/rs/151_1/a1.html

